IN THE COURT OF APPEALS OF TENNESSEE
AT NASHVILLE
June 14, 2000 Session

CONSUMER ADVOCATE DIVISION, ON BEHALF OF TENNESSEE
CONSUMERSYV. TENNESSEE REGULATORY AUTHORITY AND
BELLSOUTH TELECOMMUNICATIONS, INC.

An Appeal from the Tennessee Regulatory Authority
No. 99-00391 SaraKyle, Director

No. M1999-01170-COA-R12-CV - Filed May 30, 2001

Thisisan appea from anorder by the Tennessee Regul atory Authority. The Tennessee Regulatory
Authority denied the Consume Advocate Division's request for a declaratory order as to the
applicability of Tennessee Code Annotated 88 65-5-208(a) and 65-5-209 to atelephone company’s
proposed tariff. It also denied the Consumer Advocate Division’ srequest for adeclaratory order as
to the applicability of a previous order by the Authority approving the telephone company’s
application for priceregulation, dismissed its claim for breach of contract, and denied itsrequest for
injunctive relief. Consequently, the proposed tariff was approved. The Consumer Advocate
Division appeals. We affirm.

Tenn. R. App. P. 12 Petition for Review from the Tennessee Regulatory Authority;
Judgment of the Tennessee Regulatory Authority is Affirmed.

HoLLy KirBY LILLARD, J., delivered the opinion of the court, inwhich W. FRANK CRAWFORD, P.J.,
W.S. and ALAN E. HIGHERS, J., joined.

Paul G. Summers, Attorney General & Reporter; Michael Moore, Sdicitor General; and L. Vincent
Williams, Assistant Attorney General, for the appellant, Consumer Advocate Division.

J. Richard Collier and JulieWoodruff, Nashville, Tennessee, for the appellee, Tennessee Regulatory
Authority.

Guy M. Hicks and Patrick W. Turner, Nashville, Tennessee, for the appellee, BellSouth
Telecommunications, Inc.

OPINION

Thiscaseisan appeal of an order by the Tennessee Regulatory Authority. The appellant, the
Consumer AdvocateDivision (the" Consumer Advocate”), isadivision of the Office of the Attorney



Genera & Reporter which representstheinterestsof Tennessee consumers of public utilities. See
Tenn. Code Ann. 88 65-4-118(c), 65-5-210(b) (Supp. 2000). The appellee Tennessee Regulatory
Authority (“Authority”)is vested with “general supervisory and regulatory power, jurisdiction, and
control over al publicutilities.” Tenn. Code Ann. 8 65-4-104. The predecessor to the Authoritywas
the Tennessee Public Service Commission (* Commission”). BdlSouth Telecommunications, Inc.
(“BellSouth™) isapublic utility providing telecommunication services in Tennessee.

In October 1994, Bell South filed with the Commission a proposed tariff. BellSouth sought
to amend its existing taiff to include a charge for directory assigance. The Consumer Advocate
filed a petition to intervene, in opposition to the tariff. The Consumer Advocate's petition to
intervene was granted by the Commission. On January 5, 1995, the Commission approved
BellSouth’ s proposed tariff, on the condition that Bell South file an amended tariff meeting certain
conditions by February 1, 1995. BellSouth failed to file the amended tariff by the required date.
Consequently, the Commission voted to reconsider the January order conditionally approvingthe
tariff.

Before the Commission reconsidered BellSouth’'s proposed tariff, BellSouth and the
Consumer Advocate entered into a settlement agreement altering the proposed directory assistance
charge so that the net effect of the charges would be as close to zero as possible. The proposed
settlement agreement stated that the agreement would be presented and recommended to the
Commission, and recognized that the Commission had “ the authority to approveor disprovetariffs,
rates, and related issues.” On February 3, 1995, Bell South and the Consumer Advocate submitted
to the Commission the settlement agreement and the revised tariff. They asked that the agreement
be placed on the agendafor the Commission’s next conference. The Commission, however, took
no further action on the proposed agreement and revised tariff.

In June 1995, the Tennessee Legislature enacted new legisation, The 1995 Tennessee
Telecommunications Act, which substantially altered the manner in which public utilities in
Tennessee areregulated. See 1995 Tenn. Pub. Acts, ch. 408; Tenn. Code Ann. 8 65-5-201 et seq.
TheAct created anew procedure by which companiesauch asBell South coul d el ect priceregulation.
It also terminated the Commission effective June 30, 1996 and created the Authority effective July
1,1996. See1995 Tenn. Pub Acts ch. 305. Asaresult, on June 28, 1996, the Commission entered
ageneral order terminating all pending businesseffective June 30, 1996. Thisincluded BellSouth’s
proposed settlement agreement and revised tariff.

On July 18, 1996, the new Authority entered an administrative order accepting
recommencement of cases pending at the sunset of the Commission. However, the Consumer
Advocate did not recommence BellSouth’s case. In Augud 1996, the Authority sent a letter to
Bell Southinforming Bell South that its 1994 filing seeking approval of the directory assistancetariff
was closed and “will not become effective.” (emphasisin original).

Citing changesin theregulatory landscape, Bell South sent aletter dated May 30, 1996 to the
Consumer Advocate, informing the Consumer Advocate that its October 1994 tariff had been
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withdrawn.® The letter asserted that changesin the regulatory environment and the withdrawal of
the tariff now made the settlement agreement between the parties “moot.” The letter stated that
Bell South had no immediate plans to make asimilar filing, and that before it made such afiling, it
would contact the Consumer Advocate “to discuss [the] matter in a manner consistent with the
negotiation procedure which produced the draft settlement agreement.”

Meanwhile, in June 1995, BellSouth filed an application with the Commission for price
regulation. Its application for price regulation was finally approved in December 1998
Subsequently, on June 1, 1999, BellSouth filed a proposed tariff to begin charging $0.29 for each
directory assistance cal. On June 15, 1999, the Consumer Advocate filed a petition with the
Authority seeking declaratory ordersandinjunctiverelief. In the petition the Consume Advocate
sought adeclaratoryorder astothe applicability of Tennessee Code A nnotated sections 65-5-208(a)°
and 65-5-209* to BellSouth’s proposed tariff, as well as a declaratory order as to whether the

lAs the Authority points out in its brief, it is unclear whether B ellSouth notified the Commission of the
withdrawal of the tariff. Thereisnothing in the record confirmingthe withdrawal of the tariff, and, inits complaint the
Consumer Advocate alleges*“[t]hat no hearing or motionwithdrawing the tariff was ever held.”

2The Commission had tentatively approved Bell South’s application to elect priceregulation in January 1996
with the condition that BellSouth reduce its rates by fifty-six million. BellSouth appealed. In BellSouth
Telecommunications, Inc. v. Greer, 972 S.W.2d 663 (Tenn. Ct. App. 1997) (perm.to appeal denied June 15, 1998),
the Court of Appealsreversed the Commission and remanded the cause for approval of the application. Id. at 682. On
remand the Authority approved the price regulation plan. T he Authority’s order was subsequently affirmed on appeal.
See Consumer Advocate Div. v. Tennessee Regulatory Auth., No.M199902151COAR12CV, 2000 WL 13794 (Tenn.
Ct. App. Jan. 10, 2000), reh’g denied Feb. 11, 2000.

3Section 65-5-208(a) provides:

(a) Services of incumbent local exchange telephone companieswho apply for price regulation under
§ 65-5-209 are classified as follows:

(1) “Basic local exchange telephone services” are telecommunicationsservices which are comprised
of an access ling dial tone, touch-tone and usage provided to the premises for the provison of two-
way switched voiceor datatransmission over voicegradefacilities of residential customersor business
customers within a local calling area, Lifeline, Link-Up Tennessee, 911 Emergency Services and
educational discounts existing on June 6, 1995, or other services required by state or federal statute.
These services shall, at a minimum, be provided at the same level of quality asis being provided on
June 6, 1995. Rates for these services shall include both recurring and nonrecurring charges.

(2) “Non-basic services” are telecommunications services which are not defined as basic local
exchange telephone services and are not exempted under subsection (b). Ratesfor these servicesshall
include both recurring and nonrecurring charges.

4S.ection 65-5-209 states in pertinent part:
(f) Notwithstanding the annual adjustments permitted in subsection (e), theinitial basic local exchange
telephone servicesratesof anincumbent local exchange telephone company subject to price regulation

shall not increase for aperiod of four (4) years from the date the incumbent |ocal exchangetelephone
(continued...)
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Authority’ sorder approving Bell South’ s application for price regul ation was applicableto the 1995
settlement agreement between the Consumer Advocate and BdlSouth. The Consumer Advocate
allegedthat, under sections 65-5-208(a) and 65-5-209, directory assistanceisabasic servicefor price
regul ation purposes, and, therefore, under the statutes, Bell South was precluded from increasng its
pricefor aperiod of four years after Bell South became subject to priceregulation. The petition also
alleged that BellSouth breached a contract with the Consumer Advocate by failing to contact the
Consumer Advocate beforeBell South filed the 1999 proposed tariff, pursuant to the 1995 settlement
agreement. The complaint requested that the charge for directory assigance be enjoined until
resolution of the Consumer Advocate' s breach of contract claim.

After receivingthe Consumer Advocate' spetition, the Authority suspended Bell South’ stariff
for thirty days. The Authority then considered the Consumer Advocate's petition at its regularly
scheduled July 27, 1999 conference. After hearing oral arguments, the Authority deferred action on
thetariff, expressing concern about charging d derly personsfor directory assistance. Subsequently,
Bell South filed an amended proposed tariff. Thereafter, on July 29, 1999, the Authority dismissed
the Consumer Advocate’ s petition and complaint, sua sponte, and approved Bell South’ s amended
tariff .

InitsJuly 29 order, the Authority found that therewas no basisfor granting the declaratory
relief sought by the Consumer Advocate. The Authority concluded that “the classification of
BellSouth’s tariff to implement a charge for directory assistance as a ‘non-basic’ service [was]
consistent with [section] 65-5-208(a)(1)” asdetermined inthe Authority’ s prior decision in United
Telephone-Southead, Inc. Tariff No. 96-201, To Reflect Annual Price Cap Adjustment, Docket
No. 96-01423 (Sept. 4, 1997).° In this prior decision, the Authority concluded that directory
assistancewasanon-basi c serviceunder section 65-5-208(a). IntheJuly 29 order, theAuthority also
declined to a convene a contested case, asserting that the Consumer Advocate had already litigated
the same issues in two cases previously decided by the Authority, and which were pending at that

4(...oontinued)
company becomes subject to such regulation. . . .

(h) Incumbent local exchange telephonecompanies subject to price regulation may set rates for non-
basic servicesas the company deems appropriate, subjectto the limitationsset forth in subsections (e)
and (g), the non-discrimination provisions of this title, any rules or orders issued by the authority
pursuant to § 65-5-208(c) and upon prior noticeto affected customers. . . .

5This case arose out of atariff filed by United Telephone-Southeast, Inc. seeking to increase in rates for non-
basic services. At issue wasthe methodology used by United Telephone-Southeast to determine the amount of the
proposed increase. The Authority found that the method used by United Telephone-Southeast compliedwith the section
65-5-209(e) and approved the tariff. The Consumer Advocate appealed, and in Consumer Advocate Division v.
Tennessee Regulatory Authority, No. M1999-01699-COA-R12-CV,2000 WL 1514324 (Tenn. Ct. App.Oct. 12, 2000)
(hereinafter United Telephone), this Court affirmed.
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timebeforethe Court of Appeals.® The Authority found that the proposed settlement agreement was
not binding on either the Consumer Advocate or Bell South because it was never approved by the
Commission, it pre-dated the 1995 Tennessee Telecommuni cations Act, and because the Consumer
Advocate did not recommence the action regarding the proposed agreement after the Commission
ceasedto exist. The Authority concluded, therefore, that there was no basisfor issuing adeclaratory
order asto the applicahility of the proposed agreement to the tariff. From thisorder, the Consumer
Advocate now appeals.

Our review of thiscaseisgoverned by TennesseeCode Annotated section 4-5-322(h), which
sets forth the standard of review for the decision of an agency such as the Tennessee Regulatory
Authority:

The court may affirm the decision of the agency or remand the case for further
proceedings. The court may reverse or modify the decision if the rights of the
petitioner have been prejudiced because the administrative findings, inferences,
conclusions or decisions are:

Q) In violation of constitutional or statutory provisions;
(2 In excess of the statutory authority of the agency;
(3) Made upon unlawful procedure;

4) Arbitrary or capricious or characterized by an abuse of discretion or clearly
unwarranted exercise of discretion; or

(5) Unsupported by evidence which is both substantial and material in the light
of the entire record.

In determining the substantiality of evidence, the court shall take into account
whatever in the record fairly detracts from its weight, but the court shall nat
substitute its judgment for that of the agency as to the weight of the evidence on
guestions of fact.

Tenn. Code Ann. § 4-5-322(h)(1998).

On appeal, the Consumer Advocate argues that the Authority did not properly interpret
Tennessee Code Annotated sections 65-5-208(a) and 65-5-209 asthey relateto chargesfor directory
assistance under an incumbent local exchange telephone company price regulation plan. The
Consumer Advocate contends that, under the statutes, Bell South was precluded from increasing its

6 In both cases the Authority’ s decision was affirmed. See Consumer Advocate Div., 2000 WL 13794 at * 3;
United Telephone 2000 WL 1514324 at * 5& n. 3.
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rate for directory assistance for four years after the company became subject to priceregulation,’
because directory assistanceis a basic service as defined in section 65-5-208(a), and the ordinary
and natural meaning of the terms “usage,” “provision,” and “recurring and nonreaurring charges’
include directory assistance.

In the order which isthe subject of this appeal, the Authority did not reach the merits of the
issues raised by the Consumer Advocate. Instead, the Authority denied the Consumer Advocate's
petition seeking declaratory relief and declined to convenea contested case because it determined
that the issuesraised by the Consumer Advocate had been determined in previous cases. The order
also dismissed the Consumer Advocate s complaint, sua sponte, for failure to state aclam. The
Consumer Advocate does not argue, under Tennessee Code Annotated 8 4-5-322(h) that the
Authority’s decison was in violaion of congtitutiona or statutory provisions, in excess of its
statutory authority, made by unlawful procedure, or that it is unsupported by substantial material
evidence. Therefore we surmise that, by our statutory standard of review, the issue on appeal is
whether the Authority’ sdecisionto dedinetogrant declaraory relief, declinetoconvene acontested
case, and to dismiss the complaint for failure to state a claim was an abuse of the Authority’s
discretion.

The Consumer Advocate arguesfirst that the Authority* sorder should be reversed because
the Agency failed to provide a sufficient statement of the underlying factsto support itsfindings, as
required by Tennessee Code Annotated 8§ 4-5-314(c). The Consumer Advocate argues that the
Authority failed to detail facts regarding why directory assistance is not a basic service as defined
in section 65-5-208(a); what thetermsusage, provision, or chargesmean astheyrelatetolocal basic
exchange service; whether the United Telephone-Southeast tariff inthe Authority’s prior decision
was sufficiently similar to the BellSouth tariff so tha the Authority’ s decision in that matter would
be applicablein this case; the relevant issuesand part of the decision in the two cases named by the
Authority inits order related to this case; and why the 1995 agreement was not binding.

An agency, when issuing afinal order, must providea concise and explicit statement of the
underlying facts supporting the agency’ sfindings. Tenn. Code Ann. § 4-5-314(c). Findingsof fact
made by the agency should be based exclusively on the evidence of therecord and on matters noted
inthe proceeding. Tenn. CodeAnn. 84-5-314(d). Exactnessin form and procedureisnot required;
rather, the findings based on the evidence need only be specific and definite enough so that a
reviewing court may determine the pertinent questions of law and whether the agency’s general
findings should stand, particularly when the findings are material facts at issue. SeeLevy v. State
of Tennessee Bd. Of Exam’rs for Speech Pathology and Audiology, 553 S.W.2d 909, 911-12

7Secti on65-5-209(f) precludesincreasing rates on abasic servicefor four years after alocal exchangetelephone
company becomes subject to price regulation:

(f) Notwithstanding the annual adjustments permitted in subsection (€), theinitial basic local exchange
telephone servicesratesof anincumbent local exchange telephone company subject to priceregulation
shall not increase for a period of four (4) years from the date the incumbent |ocal exchangetelephone
company becomes subject to such regulation. . . .
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(Tenn. 1977) (quoting State Bd. of Med. Exam’'rsv. Grandy, 149 S.E.2d 644, 646 (S.C. 1966)).
“The sufficiency of an agency s findings of fact must be measured against the nature of the
controversy and the intensity of the factual dispute” CF Industries v. Tennessee Pub. Serv.
Comm’n, 599 S.W.2d 536, 541 (Tenn. 1980).

Therefore, in order tocomply with the requirements of section 4-5-314, an agency need only
set forth factssufficient to support itslegal conclusions and to afford the Court an effective review
of itsfindings. Indenying the Consumer Advocate’s petition, the Authority asserted that there was
no basisfor issuing the requested declaratory order asto the applicability of sections 65-5-208 and
65-5-209 or for convening acontested case because theissuesraised by the Consumer Advocate had
been addressed by the Authority in prior decisions. The Authority stated that it had previously ruled
in United Telephone-Southeast that directory assistance was classified as a non-basic service,
rejecting the same argument the Consumer Advaocate now advancesin thi sproceeding, namely, that
directory assistance is a basic service under the statutory term “usage.” The Authority then
dismissed the Consumer Advocate's claim for breach of contract, finding that it failed to state a
claim, based on the following facts:. that the proposed agreement had required, but never received,
approval of the Commission; the Consumer Advocate’ sfailureto preservethe docket whichincluded
the agreement; and thefact that the 1995 Tennessee Telecommunications A ctexpressly established
what constituted basic and non-basic services and superseded any pre-existing agreement or tariff
which classified services to the contrary. The Authority noted that since the agreement was not
binding, it had no effect on Bell South’ s proposed tariff. Under these circumstances, the Authority’s
decision was supported by a sufficient statement of the underlying facts that served as the basis for
its decision.

We next address whether the Authority abused its discretion by refusing to issue the
requested declaratory relief and by refusing to convene a contested case. Thedecision of whether
to issue a declaratory order is within an agency’s discretion. Tenn. Code Ann. 8§ 4-5-223(a)(2)
(1998). Upon an agency srefusal to issuearequested dedaratory arder, an affected person mayfile
alawsuit in the Chancery Court of Davidson County. Tenn. Code Ann. § 4-5-225 (1998).

As noted above, the Authority based its decision not to issue a declaratory order as to the
applicability of sections 65-5-208 and 6-5-209 on the fact that the Consumer Advocate sought a
ruling on issues that had been addressed by the Authority in a previously contested case, United
Telephone-Southead. Under these circumstances, we cannot conclude that the Authority abused
its discretion in refusing to issue the requested declaratory relief.

The Consumer Advocate also sought a declaratory order as to the applicability of the 1995
proposed settlement agreement between the parties. The Authority’s refusal to grant declaratory
relief asto the applicability of the proposed settlement stemslargely from its determination that the
proposed agreement was not binding on either party. The Authority found that the proposed
agreement was contingent upon itsapproval by the Commission, approva whichwasnever granted.
Theproposed agreement expressly contempl ated acceptance by the Commission, and acknowledged
that the Commission had the authority to “approve or disprove tariffs, rates, and related issues.”
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Moreover, the classification of servicesinthe 1995 Tennessee Telecommunications A ct supersedes
classificationsinany prior agreementsor tariffs. Inaddition, the proposed agreement did not survive
the dismissal of the 1994 tariff docket. See Sandstrom v. Chemlawn Corp., 904 F.2d 83 (1* Cir.
1990); Frank Rudy Heirs Assoc. v. Sholodge, 967 SW.2d 810 (Tenn. Ct. App. 1997). The
Consumer Advocate argues that the May 30" |etter shows that Bell South contempl ated the sunset
of the Commission and indicates that BellSouth would negotiate regarding future filings.
Regardless, the proposed agreement was expressly contingent on the approval of the Commission.
Conseguently, wefind no errorin the Authority’ sdismissal of the Consumer Advocate' s breach of
contract claim for failure to state a claim, and we find no abuse of discretion inits decision not to
issue declaratory relief as to the applicability of the proposed agreement on the 1999 tariff.

Finaly, the Consumer Advocate argues that the Authority erred in refusing to convene a
contested case. The Authority has the discretion to decide whether to convene a contested case to
consider complaintsfiled with theagency. See Consumer AdvocateDiv. v. Greer, 967 S.W.2d 759,
763-64 (Tenn. 1998). The Authority’ sdecision in this case was based on its finding that the issues
presented by the Consumer Advocatein its petition had been previ ously decided by the Authority,
and that the Consumer Advocate’s breach of claim contract failed to state a clam because the
proposed agreement was based on a contingency that never occurred. Under these circumstances,
we find no abuse of discretion in the Authority’s decision.

In sum, we affirm the Authority’ sdecision to refuseto issue the requested declaratory relief,
the dismissal of the breach of contract claim for failure to state a claim, and the decision to decline
to convene a contested case. All other issuesraised in this appeal are pretermitted.

The decision of the Tennessee Regulatory Authority is affirmed. Costs are taxed to the
appellant, the Consumer Advocate Division and its surety, for which execution may issue if
necessary.

HOLLY K. LILLARD, JUDGE



